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A magna cum laude graduate of Indiana University School of Law, she has led gift-planning teams at public universities, community foundations, and academic centers on philanthropy, has served as Chief Executive Officer of publicly-supported foundations, and as consultant for multi-year grants funded by some of the country’s largest private foundations.  She has been admitted to the practice of law in Indiana and Texas.
She has served the charitable gift planning field in leadership positions with local planned giving councils and estate planning councils, on the board of directors and committees of the National Committee on Planned Giving, and on the editorial review committee of the Journal of Gift Planning since its inception.  She is a frequent speaker and teacher and contributor to publications on philanthropy. She serves on the board of directors of the Ball State University Foundation and the Chisholm Trail Communities Foundation, the foundation serving Williamson County, Texas.

STRATEGIC CHARITABLE GIVING OPPORTUNITIES IN 2010

No Upper Income Limit to Claim Itemized Charitable Deductions in 2010 - IRC § 68 expired on December 31, 2009.  This section provided that high-income taxpayers (in 2009 AGI of over $166,800 for married taxpayers filing a joint return or $83,400 for married filing separately) had to reduce their itemized deductions (except for medical expenses, investment interest deductions, and casualty or theft losses) by 1% of the excess AGI or 80% of the otherwise allowable deductions, whichever was less. 
During 2006 and 2007, the reduction was 2% of the excess AGI or 80% of the otherwise allowable deductions, whichever was less.

For 1991 through 2005, the reduction was 3% of the excess AGI or 80% of the otherwise allowable deductions whichever was less.

It is likely that some type of limitation on the amount of federal income tax savings that can be claimed by high-income taxpayers from charitable contributions will return to the law in 2011. The Obama administration budget plan for 2011 includes limiting the tax savings from itemized charitable deductions to 28% for married couples earning $250,000 or more and for individuals earning $200,000 or more.  In March 2009 the Center on Budget Policies and Priorities, a nonprofit organization that conducts research and analysis to inform public debates on budget and tax policies and to insure that the needs of low-income families and individuals are considered in these debates, concluded that the proposed limit on tax savings from charitable contributions would affect only 1.4% of American households, those in the top two tax brackets, and would only reduce charitable contributions by 1.9%.  The CBPP notes that if the economy is still weak on January 1, 2011 it is very likely that Congress would delay the implementation of this provision. For the full report, go to www.cbpp.org
2010 may the best year for high-income taxpayers to make large charitable gifts, accelerate or pay-off pledges, pre-pay several years of annual charitable gifts, create grantor charitable lead trusts or defective lead trusts that generate income tax charitable deductions, and create charitable remainder trusts or add to charitable remainder unitrusts.  

For taxpayers considering converting a traditional IRA to a Roth IRA in 2010, a charitable contribution could totally or partially offset the additional income from the conversion.  Generally the overall ceiling on the amount that can be claimed as itemized charitable deduction for gifts to publicly-supported 501(c)(3) organizations in the year of the gift is 50% of AGI. Gifts of cash qualify for the 50% ceiling, but gifts of long-term capital gain property is limited to 30% of AGI.

Remainder Interest Gifts in Homes, Vacation Properties and Ranches/Farms - IRC § 170(f)(3)(B) provides that gifts of remainder interests in personal residences and agricultural property qualify as charitable contributions. The donor names one or more life tenants who own the property for the rest of their lives or for a specified term of years (rare).

Because the IRC § 7520 federal midterm interest rates are so low (3.2% for March 2010), the present value of the charitable gift can be much larger than when interest rates are higher.  The maximum itemized charitable deduction is 30% of adjusted gross income with the excess carried forward for up to 5 years. 

80% of Value in the Structures and 20% in the Land – typical home or vacation
75 year old life tenant – 61% of the value is the charitable value

80 year old life tenant  - 68% of the value is the charitable value

85 year old life tenant -  75% of the value is the charitable value

75% of the Value in the Land and 25% in the Structures – ranch or farm with minimal structures

75 year old life tenant – 68% of the value is the charitable value

80 year old life tenant – 75% of the value is the charitable value

85 year old life tenant – 80% of the value is the charitable value

100% of the Value in the Land – no structures

75 year old life tenant – 72% of the value is the charitable value

80 year old life tenant – 80% of the value is the charitable value

85 year old life tenant – 83% of the value is the charitable value

Pension Protection Act of 2006 – Provisions Extended by The Emergency Stabilization, Energy Improvement and Extension , and Tax Extenders and AMT Relief Acts of 2008 Expired on 12/31/2009 

IRA Rollover – The Emergency Economic Stabilization, Energy Improvement and Extension, and Tax Extenders and AMT Relief Acts of 2008 (signed into law October 3, 2008), extended the provision enacted in The Pension Protection Act of 2006 that provided that IRA participants who were age 70½ and above (not the taxable year an individual reaches age 70½) could make tax-free outright distributions in tax years 2006 and 2007 of up to $100,000 from their IRAs directly to charitable organizations without reporting the distribution as income and without the distribution counting toward the individual’s limit on charitable contributions.  Such gifts were not permitted to private nonoperating foundations (endowed private foundations generally), donor advised funds (held by many community foundations), and supporting organizations (Code section 509(a)(3)).  In addition, only outright distributions applied, so rollovers could not be used to fund charitable gift annuities, pooled income fund contributions or to create or add to charitable remainder or lead trusts.  The extension of this provision expired on 12/31/2009 but the United States Senate recently considered legislation that would retroactively extend this provision for calendar year 2010.
Increase in Percentage Limitations for Contributions of Conservation Easements – Under the Pension Protection Act, a gift of a conservation easement entitled the donor to a more favorable charitable deduction in tax years 2006 and 2007.  Instead of being deductible at the appreciated property limit of 30%, the gift was deductible at the more favorable 50% adjusted gross income limitation typically applied to cash gifts with no requirement that the charity use the real estate to further its exempt purposes.  IRC §§ 170(b)(1)(E), 170(e).  In addition, the carry forward period was increased from five years to 15 years.  
It is also of note that under the more favorable conservation rules, qualified farmers and ranchers may deduct up to 100% of the excess of the taxpayer's contribution base over the amount of all other allowable charitable contributions and carry forward the excess for 15 years. IRC § 170(b)(1)(E)(iv)(I).  To qualify as a qualified farmer or rancher, the donor must receive more than 50% of his or her gross income (as defined in IRC section 2032A(e)(5)) from ranching or farming activity and the land must remain available for agricultural or livestock production. IRC § 170(b)(1)(E)(iv)(I).  However, where a closely held C corporation is a qualified farmer or rancher, the qualified conservation contribution deduction may not exceed 100% of the taxable income of the corporation.  Any excess contribution may be carried over for up to 15 years with the same limitation and the limitation for property used for agricultural and livestock production.  The enhanced ceiling is not subject to limitations on the value or income of the corporation or on the number of shareholders. 
These provisions were extended for tax years 2008 and 2009 by the Food Conservation and Energy Act of 2008 (also known as the Farm Bill or H.R. 2419).  Similar favorable rules apply to conservation gifts by corporate donors
Contributions by S Corporations of Appreciated Property – Basis Adjustment to Stock

Prior to the Pension Protection Act, when an S corporation made a contribution of appreciated property deducted at fair market value, the shareholder’s basis in his/her S corporation stock was reduced by the amount of the charitable deduction reported on the shareholder’s K-1 for the year.  This was contrary to the treatment of basis by partners in a partnership for contributions of appreciated property.  The Act amends section 1367(a)(2)(B) to provide that the basis reduction in the S corporation stock is equal to the shareholder’s allocable share of the tax basis of the contributed property, not the share of the allocable share of the fair market value charitable deduction. This provision applies to contributions made in tax years 2006 and 2007 and has been confirmed by Rev. Rul. 2008-16; 2008-11 IRB 1.  On Oct. 3, 2008, President Bush signed into law the Emergency Economic Stabilization Act of 2008 (P.L. 110-343), providing an extension of such treatment through tax year 2009.
Contributions of “Apparently Wholesome Food,” Book Inventory and Qualified Computer Contributions - On Oct. 3, 2008, President Bush signed into law the Emergency Economic Stabilization Act of 2008 (P.L. 110-343) (“EESA”), providing an extension of favorable treatment through tax year 2009.  The enhanced deductions for contributions or food and book inventory were enacted in the Katrina Emergency Tax Relief Act of 2005 (KETRA).  Contributions of “apparently wholesome food,” defined as food intended for human consumption that meets all the quality and labeling standards but may not be marketable due to other factors (appearance, age, surplus, etc.), to be used directly in the care of the ill, needy or infants, can be valued at the lesser of 1) half the difference between cost and fair market value, or 2) twice the cost.  Any business (C corporation, S corporation, partnership, and sole proprietorship) may take advantage of the enhanced limitations for food contributions. EESA also eliminates the percentage limitation for contributions made by certain farmers and ranchers after Dec. 31, 2007, but before Jan. 1, 2009.
KETRA and EESA also include a provision allowing C corporations an enhanced charitable deduction for donations of books to public elementary and secondary schools, public libraries and literacy programs. Under KETRA and EESA, however, only C corporations are permitted to deduct the value of contributions of book inventory.
KETRA and EESA provide for a third enhanced deduction for gifts of qualified computer contributions. This provision encourages businesses to contribute computer equipment and software to elementary, secondary, and postsecondary schools by allowing an enhanced deduction for such contributions.
REGULATIONS
Charitable Value:
Temporary and Final Regulations Updating Mortality Experience from 2000 Census Data –

The regulations under Code section 7520 include tables for valuing an annuity, an interest for life or for a term of years, and a remainder or reversionary interest.  The temporary regulations REG-107845-08 update the mortality experience from the 2000 census in Life Table 2000CM and are effective for transfers made on or after May 1, 2009.  The final regulations REG-105643-09 incorporate Life Table 2000CM for transfers made after April 30, 1999 and before May 1, 2009.  Transitional rules were included which allowed the donor to choose to value gifts made on May 1, 2009 or after, but before July 1, 2009 using either the earlier life table, Life Table 90CM or Life Table 2000CM.  Life Table 2000CM includes slightly longer life expectancies, so the value of a charitable remainder interest will be somewhat lower than using Life Table 90CM. 
ESTATE TAX CHARITABLE DEDUCTION
“Charitable Lids” Do Not Violate Public Policy Because Gifts to Charity Are Encouraged in Tax Law – 
A “charitable lid” is a planning technique that provides that if the IRS questions a valuation discount on a gift or estate tax audit and successfully reduces the amount of a discount used to value the gifted or inherited interest to non-charitable entities (reducing the discount increases the value subject to gift or estate tax), then the increased value is given to one or more charities named in the estate plan instead of the non-charitable entities, thereby precluding the IRS from assessing additional gift or estate taxes.  
As the result of the Christiansen and Petter cases, commentators have suggested that estate planning for wealthy individuals should include charitable lids when valuation discounts are pat of the plan.

Prior to Christiansen v. Comm’r (see below), the IRS relied on Comm’r v. Procter, 142 F.2d. 824 (5th Cir. 1944), which found that valuation adjustment clauses were contrary to public policy when a transfer that resulted in gift tax would revert back to the donor.  

In 2009 the 8th Circuit Court of Appeals affirmed the Tax Court’s finding in Estate of Christiansen v. Comm’r, 586 F.3d 1061 (8th Cir., November 13, 2009), aff’g, 130 T.C. No. 1 (2008) finding that the estate could claim an increased charitable deduction after the estate and the IRS agreed to a higher value for the gross estate because charity received more after a disclaimer under a formula clause.
In Estate of Petter v. Comm’r, T.C. Memo. 2009-280 (December 7, 2009), US Tax Court Judge Mark Holmes wrote the decision, as he did in the Christiansen case.  In Petter transfer documents provided that if the value of units of the family limited liability company that were transferred to a trust exceeded a specific dollar amount, the Trustee would transfer the excess units to a named charity.  The appraisal was completed after the transfer of units in the family LLC and resulted in the units that had been transferred to the trust being valued at more than the specific dollar amount.  The Trustee transferred the excess units to the charity and claimed a gift tax charitable deduction for the value of the units transferred to charity and the IRS denied the charitable deduction as being contrary to public policy.  The Tax Court disagreed, finding  that valuation adjustment clauses which result in property passing to charity do not violate public policy because public policy favors gifts to charity. Further, the gift tax charitable deduction could be claimed when the initial transfer was made to the trust, not when the trust transferred the units to the charity as argued by the IRS.
Transfer of Stock to a Family Limited Partnership Constituted a “Bona Fide Sale” so the Value of the Stock was not Includible in Gross Estate – In Estate of Black v. Comm’r,133 T.C. No. 15 (2009), the Tax Court found that the decedent’s transfer of stock to a family limited partnership was made in good faith, for legitimate and significant non-tax reasons, and for adequate and full consideration, thereby constituting a bona fide sale under Code section 2036(a) and the value of the stock was not includible in the decedent’s gross estate.  Note:  After transferring the stock to the family limited partnership, the decedent transferred units to a marital trust and to The Pennsylvania State University for the benefit of Penn State Erie, The Behrend College which resulted in a $20 million endowment for the College.
GIFT TAX CHARITABLE DEDUCTION

Transfers in 2010 to Non-Grantor Trusts Treated as Transfer of the Entire Interest and Subject to Gift Tax under Code section 2511(c) – Code section 2511(c) was added to the IRC as part of EGTRRA 2001 to prevent taxpayers during 2010 from shifting income to trusts without making a completed gift.  Avoiding treatment as a completed gift results in avoidance of federal gift tax. On February 2, 2010, the IRS issued Notice 2010-19, 2010-7 IRB 1.  The notice provides that transfers in trust that would have been incomplete gifts or not treated as transfers prior to 2010 will be treated as transfers of property by gift of the entire interest in the property and subject to federal gift tax in 2010.  A literal reading of the notice suggests that contributions to charitable remainder trusts in 2010 could cause 100% of the value contributed to the CRT to be subject to federal gift tax, including the charitable interest, a spouse’s interest, and the interest of non-spouses subject to the donor’s retention of a right to revoke in his or her last will and testament. On March 2, 2010 the Charitable Planning and Organizations Group of the Trust and Estate Division of the Section of Real Property, Trust and Estate Law of the American Bar Association submitted comments to the IRS requesting a ruling from the IRS that Code section 2511© does not apply to charitable remainder trusts, or in the alternative, that the section does not apply to deem a settlor to create a completed taxable gift of any interests retained by the settlor.
CLASSIFICATION AS A CHARITABLE ORGANIZATION

IRS Announces Procedures for Type III Supporting Organizations to Change Public Charity Status – In Announcement 2009-62, the IRS updated procedures for type III supporting organizations under Code section 509(a)(3) to request determination as a public charity under either Code section 501(a)(1) and 170(b)(1)(A(iv) or section 509(a)(2).  The organization seeking the determination ruling should submit a written request pursuant to Revenue Procedure 2009-4, 2009-1 IRB 118 including either a signed copy of Parts I through XI of Form 990, or Parts I through VI of Form 990-EZ, with the completed Schedule A – Public Charity Status and Public Support – for the immediately preceding taxable year OR the organization’s support information for the past five completed tax years, using the method of accounting used to complete Form 990 or Form 990-EZ.  No user fee is assessed for this request.
Compliance Guide for 501(c)(3) Public Charities – In July 2009 the IRS issued Pub. 4221-PC which identifies general compliance requirements on recordkeeping, reporting, and disclosure for publicly supported 501(c)(3) organizations. 

Madoff Scandal Raises Questions of Due Diligence by Boards of Directors of Charitable Organizations and Impact of the Jeopardizing Investment Tax Rules – Private foundations and foundation managers and some charitable trusts are subject to the jeopardizing investment excise tax of Code section 4944.  The Madoff scandal raised the question of whether the private foundations and the managers of the foundations that invested with Bernie Madoff might be subject to the excise tax for failure to review the investments.
UNRELATED BUSINESS INCOME TAX (UBIT) 
Type III Supporting Organization Not Entitled to Refund for Unrelated Business Income Tax – In Henry E. and Nancy Horton Bartels Trust for the Benefit of Cornell University et al. v. United States; No. 1:03-cv-02526, the Court of Federal Claims held that securities purchased on margin by the trust were debt-financed property as defined by Code section 514 and therefore income realized when the securities were sold was gross income from an unrelated trade or business as defined in Code section 512.  The trust was not entitled to a refund of the unrelated business income tax it paid.
INCOME TAX CHARITABLE DEDUCTION
Taxpayers and Materials Advisors Involved in Certain Transactions of Interest Must Disclose Involvement to the IRS:  In Notice 2009-55, 2009-31 IRB 1, the IRS announced that individuals who fund charitable remainder trusts with appreciated assets and later sell their interests in the CRT to a third party while claiming to recognize little or no taxable gain, and material tax advisers who make tax statements regarding such transactions must disclose these actions to the IRS or be subject to penalties. In Notice 2008-99, the IRS announced a use of charitable remainder trusts as a “transaction of interest” (having potential for abuse, but without sufficient information to be characterized as tax avoidance transactions). The suspect use involves creating a charitable remainder trust and then contributing appreciated assets to the trust.  The trust then sells the appreciated assets and reinvests in new assets, such as money funds or marketable securities. The donor and the charitable beneficiary then sell or dispose of their interests in the trust to a third party for an amount equal to the value of the trust’s assets.  The taxpayer typically claims little or no taxable gain due to the higher basis in the new trust assets. In the future, the IRS could designate these as listed transactions with penalties imposed on those involved.  Authors’ Note: The IRS is concerned that the CRT is being established purely to avoid the recognition of the capital gain inherent in the contributed assets. The IRS could attack this scheme based on lack of donative intent, deny the charitable deductions, and find that the trust is not a qualified CRT.
10th Circuit Court of Appeals Denies $300,000 Charitable Deduction Claimed by Timothy McVeigh’s Lawyer for Donation of Work Papers to the University of Texas – In Jones v. Comm’r, No. 08-9001 (10th Cir. Mar. 27, 2009), aff’g Jones v. Comm’r, 129 T.C. 146 (2007), the 10th Circuit Court of Appeals affirmed the Tax Court’s findings that the discovery materials from the case against Timothy McVeigh for his role in the bombing of the Murrah Federal Building in Oklahoma City were not capital assets as provided in Code section 1221(a)(3) and therefore when Mr. McVeigh’s attorney, L. Stephen Jones, contributed the materials to the University of Texas, his charitable deduction was limited to his basis in the property.  Since Mr. Jones had no basis in the materials, he could not claim the $300,000 charitable deduction.
CHARITABLE GIFT ANNUITIES

American Committee on Gift Annuities Announces Lower Rates Effective February 1, 2009- At its December 2008 meeting, the board of directors of the American Committee on Gift Annuities announced lower payout rates on both immediate and deferred payment charitable gift annuities effective February 1, 2009.   The rates were lowered by .4% to .7% at each age, with a maximum payout rate of 9.5% for immediate payment charitable gift annuities for annuitants age 90 and above.
9th Circuit Court of Appeals Case Result Cautions Charities to Emphasize that Charitable Gift Annuities and Other Life Income Vehicles are Gifts in Marketing Materials –
In June 2009 the 9th Circuit Court of Appeals issued an opinion in a case that focused on whether charitable gift annuities sold by Robert Diller were investment contracts under federal securities law.  Mr. Dillie, an Arizona resident, operated the Mid-America Foundation, Inc. between 1996 and 2001.  The Foundation issued $55 million in charitable gift annuities to over 400 donors that were sold through investment advisers who received commissions on the sale of new gift annuities. Mr. Dillie was found guilty of operating a ponzi scheme and was sentenced to 121 months in jail.  The 9th Circuit Court of Appeals found that the charitable gift annuities issued by the Mid-America Foundation, Inc. were an investment contracts under federal securities law, despite the exemption from securities laws in the Pension Protection Act of 1995.  In making this finding the Court of Appeals relied on promotional advertisements and materials used to solicit the purchase of new charitable gift annuities and found that language used by Mr. Dillie, such as “a gift for your lifetime and beyond,” “preservation of your assets,” and “preservation of the American family” were promises made by Mr. Dillie which brought the charitable gift annuities issued under the federal securities laws.
CHARITABLE REMAINDER TRUSTS

Sale of Charitable Remainder Trust Interests – In Notice 2009-55, 2008-99, the IRS continued its interest announced in Notice 2008-99in a type of transaction involving the sale of interests in a charitable remainder trust (CRT) that might result in inappropriate tax avoidance by the trust’s grantor. The notice requires any persons entering into and material advisers who make a tax statement regarding such transactions, as well as charitable remaindermen that participate to disclose the transaction to the IRS. In addition, the Service and Treasury are requesting public comments on how the transaction might be addressed in published guidance.
For example, a grantor creates a CRT and contributes appreciated assets to it. The grantor retains a term annuity or unitrust interest in the trust and designates a charitable organization described in sections 170(c), 2055(a) and 2522(a) as the remainder beneficiary. The payout format (standard, net income, net income plus makeup or flip) is irrelevant to the transaction. The trustee then sells the appreciated assets and purchases new assets such as money market funds or publicly traded securities.

Under the rules applicable to CRTs, the trust takes on the holding period and cost basis of assets transferred to it and realizes gain on the sale of such assets; however, since the trust is generally exempt from tax on gain from the sale of its assets, the trust pays no tax on the gain. The newly purchased assets within the trust will have a new tax basis equal to their purchase price. Only the unitrust or annuity amount payable to the trust’s income recipient(s) is taxable to income recipient(s) under the rules of section 664.

Following the sale and reinvestment of the CRT assets, the grantor and the charity join in the sale of their interests in the trust to an independent third party for an amount approximately equal to the value of the trust’s assets in a transaction they claim is described in section 1001(e)(3).

Because the entire interest in the trust is sold, the grantor claims that section 1001(e)(1), which disregards basis in the case of a sale of a term interest, does not apply to the transaction. The grantor also takes the position that, under section 1001(a) and related provisions, the gain on the sale of the grantor’s term interest is computed by taking into account the portion of uniform basis allocable to the grantor’s term interest under sections 1.1014-5 and 1.1015-1(b), and that this uniform basis is derived from the basis of the newly purchased assets rather than the basis of the appreciated assets used to fund the trust. The grantor and charity divide the sales proceeds based on the present value of their respective interests at the time of sale.

The IRS and Treasury Department are concerned about the coordinated sale and manipulation of the uniform basis rules being used to avoid tax on gain from the sale or other disposition of appreciated assets.
Note:  The American Council on Gift Annuities in letter written to the Treasury Department and the IRS by Conrad Teitell dated January 12, 2009 suggested that an alternative to treating the life income recipient’s basis in his or her interest in a charitable remainder trust as zero when the life interest is sold to a third party (so that the total value received when the life interest in a CRT is sold is subject to capital gains taxes) would be for the life income beneficiary’s basis to be his or her pro rata share of the charitable remainder trust’s basis minus his or her pro rata share of any undistributed amounts then in the capital gains tier of the types of income earned and retained by the CRT.
CHARITABLE LEAD TRUSTS
Distribution of Appreciated Securities to a Private Foundation from a Grantor Charitable Lead Trust Reportable as Gain to the Grantor – In PLR 200920031 issued on January 26, 2009 the IRS held that if the Trustee of a grantor charitable lead annuity trust distributed appreciated securities to the private foundation named as the income beneficiary of the lead trust instead of cash, the grantor of the trust would recognize gain.  The IRS found that Rev. Rul. 55-410 did not apply because in this case the private foundation has a claim against the CLAT’s assets.  Rev. Rul. 55-410 found that a pledge to make a charitable gift is not a debt and the pledgor does not receive an income tax deduction until the pledge is satisfied.
2008 CHARITABLE GIVING FALLS 5.7% (INFLATION ADJUSTED) FROM 2007 – THE LARGEST REDUCTION IN MORE THAN FIVE DECADES - Charitable giving by Americans in 2008 was estimated to be $307.65 billion in 2008, a 5.7% reduction from the $314+ billion given in 2007 according to Giving USA 2009, the yearbook on philanthropy released by Giving USA FoundationTM.  Even with the reduction, charitable giving in 2008 was the highest for all previous years, except for 2007.  The authors of the report noted that the outlook for charitable giving in 2009 as uncertain.
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